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INPOST-CONDITIONALITY

LITHUANIA

ONESTEPFORWARD,ONESTEPBACK

n June 18, 2016 a march for LGBT (lesbian, gay, bi-

sexual and transgender) rights, known as the Baltic

Pride parade, took place in Lithuania’s capital,

Vilnius. It was the third time that such an event has
been organized in Lithuania during its 26 years of independence
and 12 years of European Union (EU) membership. In contrast to
the previous Baltic Pride parades (in 2010 and 2013), this time the
Municipality of Vilnius did not contest the details of the event,
and for the first time it could take place without the intervention
of national courts. This was also the largest of the three parades
with 2,000 to 3,000 participants marching through Gediminas
Avenue, the main street of Vilnius.!

The Baltic Pride took place a few days after the Orlando night-
club shooting in the United States. The news of the shooting
resulted in numerous hateful reactions, mainly in the form of
online comments, but this seemed to encourage people to show
support for the tolerant atmosphere manifested at the Baltic
Pride event.? “Many people decided to show solidarity and took
part in the march”, noted Birute Sabatauskaite, director of the
Lithuanian Center for Human Rights.? In addition to younger
people, this year’s Baltic Pride march also attracted families with
children and even some elderly persons. As a result, more LGBT
persons were able to join without fear of retribution. In contrast
to the previous pride marches held in Vilnius, this time reac-
tions were not as hostile and, according to the police, there were
no major incidents. In the words of one participant: “In 2010, I
felt like I was going to some war, there were large metal fences,
police on horses, loud screaming from the protesters; this year
it was completely different — people were marching, and I did
not even see that many aggressive protesters, many people were
simply curious.”* Thus it seems that, for the first time in Lithua-
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nia’s history, an event celebrating LGBT rights resembled similar
events in more progressive countries.

The question remains, however, whether the changing face of
the Baltic Pride represents a changing situation for LGBT persons
in Lithuania. In 2012, Inga Aalia and Kjetil Duvold described the
situation of the LGBT minority in Lithuania as “fear and loathing”,
pointing out homophobic attitudes and a lack of tolerance among
the population and the political elites, as well as attempts by the
latter to amend laws and ban public events promoting tolerance
of LGBT persons.s According to the International Lesbian and Gay,
Trans and Intersex Association’s (ILGA) ranking of 49 countries, in
2012 Lithuania had a higher rating than such countries as Italy, Es-
tonia, Greece, Poland, Cyprus, Latvia, and Malta. ¢ This year Lith-
uania was ranked 38" — the second worst among the EU countries
(its neighbor Latvia was the worst EU member).” For comparison,
Malta was the best and Azerbaijan was the worst place to be an
LGBT person in the past 12 months.

WHAT SHOULD ONE make of Lithuania’s deteriorating position in
ILGA’s ranking? First of all, a comparison in time is not always
straightforward since changes in methodology are difficult to ac-
count for. Second, if one compares Lithuania’s standing in 2012
and 2016, one sees not so much deterioration as a lack of prog-
ress. From a comparative perspective, Lithuania’s legal frame-
work for LGBT rights remains quite limited and does not permit,
for example, marriage or registered partnership.However, in
order to join the EU, Lithuania had to fulfill the membership
criteria which, among other things, required “stable institutions
guaranteeing democracy, the rule of law, human rights and re-
spect for and protection of minorities.”® Motivated by the EU’s
membership incentive, Lithuania created a legal and institu-

Humanrights hardest to secure for people who may need them the most.



tional framework, which granted some rights for LGBT persons
(such as decriminalization of homosexual relations, equal age
of consent, and prohibition of discrimination on the ground of
sexual orientation).® In addition, Article 2.27 of the Lithuanian
Civil Code established the right of an individual to gender reas-
signment, if it is medically possible.

Yet surveys indicate that the formal protection of LGBT rights
did not translate into a dramatic improvement on the ground.
Nor did it have an immediate effect on Lithuanians’ tolerance
of LGBT persons. According to a survey, carried out by the EU
Agency for Fundamental Rights (FRA) in 2012, nearly two-thirds
(61%) of respondents in Lithuania felt discriminated against or
harassed because of their sexual orientation (60% in Croatia,
44% in Estonia, 48% in Latvia; EU average: 47%)."° In the same
questionnaire, 70% of respondents said that they avoid holding
hands in public with a same-sex partner for fear or being assault-
ed, threatened or harassed (78% in Romania, 63% in Estonia;

EU average: 53%). When asked about the awareness campaigns
addressing discrimination against LGB persons, two-thirds of
Lithuanian respondents answered affirmatively (81% in Estonia;
EU average: 65%).

According to a 2015 Eurobarometer survey, only one-third of
Lithuanians thought that there was nothing wrong with sexual
relations between two persons of the same
sex (the lowest score of 23% in Latvia, 40%
in Estonia; EU average: 67%) and around
one-fourth agreed that same-sex marriage
should be allowed throughout Europe
(the lowest score of 17% in Bulgaria, 31% in
Estonia; EU average: 61%). A slightly higher
number of Lithuanian respondents (44%)

“THIS TIME
REACTIONS WERE
NOT ASHOSTILE
AND, ACCORDING
TOTHEPOLICE,

PHOTO: AUGUSTAS DIDZGALVIS/LGL ARCHIVE

thought that lesbians, gays, and bisexuals should have the same
rights as heterosexuals, but this score was still well below the
EU average of 71%.° When asked about working with a gay, les-
bian, or bisexual person, 44% of Lithuanian respondents were
“uncomfortable” (the highest number among the EU countries),
whereas 35% were “comfortable”. The majority of Lithuanians
(79%) reported that they would not be comfortable if their child
was in love with a person of the same sex. This can be compared
to 51% in Estonia, 73% in Latvia, and 32% as the EU average. In-
terestingly, Lithuanians remain supportive of the abstract idea
of human rights, with 88% agreeing that “human rights” is a
positive thing (albeit one-fourth argue that human rights should
protect “normal people” only).2

DESPITE THESE NUMBERS I would argue that there are reasons

for cautious optimism. To begin with, Lithuania is a member of
the EU and the Council of Europe (CoE) and a party to numer-
ous international human rights treaties that protect principles
of equality and non-discrimination, freedom of assembly and
expression, the right to respect for private and family life, and
other rights. The Constitution of Lithuania establishes that rati-
fied international treaties form a part of Lithuania’s legal system,
and in case of a conflict with a national law, priority is given to
the norms of the treaty." Although the
majority of these treaties do not directly
address the rights of LGBT persons,

such protection is granted through their
interpretation by different human rights
courts and committees. For example,
the European Court of Human Rights
(ECtHR) in Strasbourg, which monitors
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Baltic Pride Summer 2016.

states’ compliance with the European Convention on Human
Rights (ECHR), last year decided that Italy was in breach of Arti-
cle 8 (right to respect for private and family life) because it failed
to provide legal protection to same-sex relationships (Oliari and
Othersv. Italy).

Research shows that the institutionalization of international
norms into domestic law is not inconsequential and that interna-
tional institutions can have strong domestic effects.’s By acceding
to different human rights treaties, Lithuania provided domestic
stakeholders with the necessary tools and a legitimate voice to
challenge its future behavior. For example, the Lithuanian Gay
League (LGL), the first Lithuanian NGO advocating LGBT rights,
was established in 1993, but became visible only after 2004. Today
it is the main actor litigating on behalf of the LGBT community.

Litigation, however, requires not only domestic actors willing
to devote their time and resources to legal cases, but also compe-
tent courts to decide such cases. As identified in the literature on
human rights change, “one of the most important conditions for
litigation to be a potentially useful strategy to enforce rights is judi-
cial independence.”* Such courts are able to decide controversial
cases independently and to withstand pressure from both society
and political elites. In the case of Lithuania, the role of domestic
courts has been mixed. On the one hand, several important deci-
sions facilitated the implementation of LGBT rights, especially
with respect to the freedom of peaceful assembly in case of the
first two Vilnius Baltic Pride parades. In 2013, the Supreme Admin-
istrative Court of Lithuania decided in favor of the LGL, which for
the first time requested that the Baltic Pride march should take
place in the central street of Vilnius. The Supreme Administrative
Court made its decision in light of the ECHR reiterating the case-
law of the Strasbourg Court, which had established that “the state
has positive obligations to secure that all groups, including those
belonging to minorities and holding unpopular views, can take ad-
vantage of the freedom of assembly.”* On the other hand, not all
decisions of the courts have been favorable to the applicants. For
example, in 2014 a case was brought regarding comments about

a picture of two kissing men published by one of them on his
Facebook account. The LGL, which brought the complaint before
a court, argued that the comments were discriminatory and pro-
vided grounds for a criminal investigation according to Article 170
of the Lithuanian Criminal Code.® Two different courts dismissed
the request arguing that traditional family values are dominant in
Lithuania and that by uploading such a photo without full privacy
settings the person might have tried on purpose to tease or shock
people holding different views and thus himself encouraged nega-
tive comments." Since these decisions, the LGL has submitted

a complaint to the ECtHR. Another questionable decision of the
Lithuanian courts concerns a dispute regarding the publication
of the fairy-tale book Gintarine Sirdis (“Amber Heart”) which fea-
tured stories about LGBT persons. In April 2014, the Office of the
Inspector of Journalist Ethics decided that the stories contained
information harmful to minors (because they could be seen as en-
couraging marriage and family otherwise than as stipulated in the
Constitution and the Civil Code of Lithuania) and recommended
limiting the accessibility of the book as well as marking it as unsuit-
able for children under the age of 14 years. The author of the book
brought a lawsuit before the Lithuanian courts complaining that
the decision by the Lithuanian University of Educational Sciences
to temporarily stop the distribution of the book was discrimina-
tory. Both the district and county courts decided to dismiss the
applicant’s complaint. The courts argued, inter alia, that the dis-
tributor was merely following the law (and the recommendation
of the Office of the Inspector of Journalist Ethics) which requires
minors to be protected from harmful information. In its decision,
the Vilnius County Court stated that limits placed on the freedom
of expression were lawful and that the September 28, 2011, ruling
of the Constitutional Court should be interpreted as defining a
family as a man and a woman, not persons of the same sex.? The
complaint has now been submitted to the Supreme Court of Lithu-
ania. Finally, the Lithuanian courts were also criticized for their
handling of discrimination cases because of their willingness “to
accept blatantly false reasons for dismissal rather than address the
actual homophobic motives.”*

SUPRANATIONAL COURTS such as the ECtHR provide a possibil-
ity for victims to seek justice when domestic legal systems are
not adequate. However, the effectiveness of these institutions
depends on how countries respond to their decisions. States
parties to the ECHR have a legal obligation to comply with judg-
ments delivered in cases against them. In order to fully comply
with such rulings countries might have to do as little as to pay
monetary compensation to the applicant or as much as to
amend the national constitution. The existing ECHR system does
not have a strong enforcement mechanism and is dependent on
the political will of the states to comply with the judgments of
the ECtHR. However, even in cases of noncompliance or partial
compliance, the ruling of an international court can draw at-
tention to problems that were previously ignored and provide a
ground for putting pressure on a country to improve its human
rights record.

Some scholars argue that litigation might not be the optimal

Developing tolerance is a slow process. Hopefully, given time, people can change.



way to promote social change and might lead to a backlash. In
Gerald Rosenberg’s view, legal solutions cannot solve political
problems, and without political support, court decisions will
not produce social change.? In Lithuania, the 2011 ruling of the
Lithuanian Constitutional Court which found the State Family
Policy Concept unconstitutional was followed by the proposal
to amend the Constitution in order to directly link family and
marriage. Despite the fact that the draft amendment was not
endorsed by the Government or the Parliamentary Committee
of Legal Affairs, on June 28, 2016, Lithuania’s Parliament, the
Seimas, voted in favor of the draft that would amend Article 38 of
the Lithuanian Constitution.* Yet it remains to be seen whether
the amendment will become reality, as Article 147 of the Consti-
tution requires that the Seimas vote for the amendment twice at
an interval of at least three months and that at least two thirds of
all MPs support the amendment.?

In addition to pressure from a growing civil society within
Lithuania, naming and shaming from outside can be decisive.
The case of the Law on the Protection of Minors against the
Detrimental Effect of Public Information, which defined public
information promoting homosexual, bisexual, or polygamous
relations as detrimental to minors, demonstrates just that. After
the Seimas amended the law in 2009, it was criticized by interna-
tional human rights NGOs, including Amnesty International and
Human Rights Watch.?® The European Parliament (EP) passed a
resolution condemning the law as violating the EU’s and interna-
tional human rights obligations. According to the EP’s resolution
of September 17, 2009: “The EU is a community of values based
on human rights, fundamental freedoms, democracy and the
rule of law, equality, and non-discrimination. The EP invites the
President of the Republic of Lithuania and authorities to ensure
that its national laws are compatible with human rights and fun-
damental freedoms as enshrined in international and European
law.”?7 As a result, a direct reference to homosexual relations was
removed from the text of the law.?

The Law on the Protection of Minors is not the only piece of
legislation that attracted criticism from abroad. Since 2012, Lith-
uanian MPs have been attempting to establish fines for show-
ing disrespect for constitutional moral and family values. The
author of the amendment openly admits that the aim is among
other things to establish administrative responsibility for orga-
nizing events detrimental to public morals such as “marches and
parades by homosexuals.”? In 2015, Lithuania’s prime minister,
Algirdas Butkevicius, criticized the proposed administrative
fines saying that the MPs have not evaluated their effect on
Lithuanian society and Lithuania’s international image. Accord-
ing to Butkevicius, laws that contradict human rights as well as
national and international law should not
be discussed.* In the end, the vote on the
law did not take place, as the majority of
parliamentarians voted in favor of the Lib-
eral Movement Political Group’s proposal
to remove the question from the agenda.

Yet, there are also examples, which
illustrate the limits of international
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pressure. In 2007, the ECtHR decided a case against Lithuania
concerning the rights of transgender persons. In its ruling, the
ECtHR found that a legislative gap with respect to gender reas-
signment surgeries left the applicant “in a situation of distressing
uncertainty vis-a-vis his private life and the recognition of his
true identity,” which violated individual rights under Article 8
of the ECHR (§ 59—60, L. v. Lithuania). Although Lithuania paid
monetary damages to the applicant, who was able to complete
gender reassignment surgery abroad, it did not make legislative
changes. Despite continuous pressure from the Committee of
Ministers of the CoE as well as criticism from the civil society,
Lithuania still did not comply with the judgment. On the con-
trary, in 2013 a small group of MPs suggested banning gender
reassignment surgery. In their view, such operations are very
controversial and Lithuanian society is not ready to accept the
practice. Moreover, according to the MPs, the proposed amend-
ment would “protect the Lithuanian state from new cases arising
before the ECtHR.”¥' Interestingly, Lithuania does not openly
refuse to comply with the ruling and has even created a working
group to address the problem, although one might ask to what
extent there is a genuine commitment to finding a solution. Per-
haps the effectiveness of naming and shaming depends on the
actor in question (the parliament or the government), but more
research would be helpful in understanding how this mecha-
nism works. Notably, the Lithuanian Bishops’ Conference has
submitted its comments to the working group, which exempli-
fies the role that the Lithuanian Catholic Church plays in politics
and lawmaking.

WHILE SOME STUDIES have shown that LGBT activism might play

a central role in changing popular attitudes, others have em-
phasized the role of political elites. According to some scholars,
“elites are likely to have an especially strong impact when the
issue of political tolerance arises.”** Marcus et al. argue that
people will pay attention to the behavior of political elites both
with respect to information on what is happening and on how
they should respond to issues of threat and tolerance.? Since
Lithuania’s accession to the EU, only a few Lithuanian politicians
have shown support for LGBT rights. According to the FRA sur-
vey in 2012, 58% of respondents thought that offensive language
about LGBT persons by politicians was “very widespread” in
Lithuania. Moreover, while this year’s Baltic Pride parade at-
tracted many politicians from abroad (including Ann Linde,

the Swedish Minister for the EU Affairs and Trade, Alice Bah
Kuhnke, the Swedish Minister of Culture and Democracy, Israel’s
ambassadors Amir Maimon, Norway’s ambassador Dag Malmer
Halvorsen, the vice-president of the EU Parliament Ulrike Lu-
nacek and others), only a handful of
Lithuanian politicians joined the march.
The mayor of Vilnius and the leader of
the Liberal Movement party, Remigijus
Simasius shared a video welcoming the
event, but cited personal reasons for non-
participation. Following the Baltic Pride
events, “15 min”, which is one of the
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most popular news websites in Lithuania, “named and shamed”
Lithuanian politicians for not participating in the event.

In the upcoming parliamentary election on October 9, only
two out of fourteen political parties (the Liberal Movement Party
and the Lithuanian Green Party) in their election programmes
mention support for same-sex partnerships. The only openly
gay MP, Rokas Zilinskas (of the Homeland Union-Lithuanian
Christian Democrats party), voted in favor of the amendment
to Article 38 of the Constitution. With respect to same-sex part-
nerships, Zilinskas has recently stated on his Facebook page
that, “the state can but does not have the obligation to support
same-sex relationships, call them family, and grant them legal
protection.” It is of course impossible to estimate the precise
relationship between the behavior of politicians and public at-
titudes, but some surveys seem to indicate that the level of toler-
ance in Lithuania has decreased. For example, according to the
Eurobarometer survey (2015), the percentage of Lithuanian re-
spondents who are comfortable or moderately comfortable with
a gay, lesbian, or bisexual person in the highest elected political
position has decreased compared to 2012, and as many as 59% of
Lithuanians reported being uncomfortable.

TO CONCLUDE, the EU’s policy of membership conditionality
played an important role in creating Lithuania’s formal frame-
work for LGBT rights protection, since acceptance of homosexual-
ity at the time was low and the demand for change did not come
“from below”.3” According to “the spiral model” of human rights
change proposed by Risse et al. the process almost always begins
with some instrumentally or strategically motivated adaptation
by national governments to growing domestic and international
pressures, but often “sets in motion a process of identity transfor-
mation, so that norms initially adopted for instrumental reasons
are later maintained for reasons of belief and identity.”* Yet, it
is also possible that a backlash will occur against the unpopular
norms introduced solely because of the EU pressure. According
to Epstein and Sedelmeier, as the incentive structure for the new
member states changes, we would expect deterioration in post-
accession compliance with costly pre-accession demands of inter-
national institutions.* Given Lithuania’s Soviet past, its Catholic
identity and a lack of debate preceding changes in the area of
LGBT rights, post-accession resistance was hardly surprising.
Instead of contributing to a more tolerant and open Lithuania, the
majority of politicians attempted to limit the scope of LGBT rights
through new legislation, and the few attempts to actually broaden
the protection, for example, by legalizing same-sex partnerships,
were unsuccessful. The existing legal norms did not produce a
“culture-shifting” effect and popular attitudes remained as a re-
sult largely negative.*°

Even though the EU’s conditionality per se did not make
Lithuanian people more tolerant, it may have created the condi-
tions for winning hearts and minds in the long run. Despite the
fact that the majority of LGBT persons continue to hide their
sexual or gender identity (in 2012, 81% did so at school and 55%
at work), the problems they face are no longer invisible, and
even backlash-like developments contribute to sparking a de-

bate. As one Lithuanian LGBT activist told me: “The positive de-
velopment is that we are talking about it — there isn’t a day that
you don’t find an article on the news related to LGBT. The more
often people talk, the more often they encounter, the more often
they rethink their fears and views, the better; it’s a process — the
ballis rolling and we can’t stop it, it’s just a matter of time...”#In
Sweden, which is often regarded as one of the most progressive
countries in the world in terms of LGBT rights, it took 65 years
from the decriminalization of homosexuality in 1944 to the legal-
ization of same-sex marriage in 2009. Hopefully, events such as
this year’s Baltic Pride will send a positive message to those still
living in the closet in Lithuania. E

Ausra Padskocimaite is a PhD candidate at UCRS Uppsala Center for
Russian and Eurasian Studies, Uppsala University.
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